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HEALTH SERVICES (INFORMATION) AMENDMENT REGULATIONS 2018 — DISALLOWANCE 
Motion 

Pursuant to standing order 67(3), the following motion by Hon Nick Goiran was moved pro forma on 28 August — 
That the Health Services (Information) Amendment Regulations 2018 published in the 
Government Gazette on 10 August 2018 and tabled in the Legislative Council on 14 August 2018 under 
the Health Services Act 2016, be and are hereby disallowed. 

HON NICK GOIRAN (South Metropolitan) [5.10 pm]: We have very little time in which to deal with this 
interesting matter. I would have preferred to have taken members through the chronology of events that led to this 
matter, but given the limited time that I have available, I will give members the short version. Under current 
Western Australian law, the Health Services Act sets out circumstances in which the chief executive officer of 
Health can provide information. That information can be provided and is regulated by the regulations that the 
government seeks to amend, pursuant to the gazetted and tabled amendment regulations. 

All that the regulation before the house today seeks to do is to add two words: “or impossible”. In other words, at 
the moment the CEO of Health is able to provide information without the consent of people in circumstances that 
are impracticable, but the government wishes to add “or impossible”. This amendment is unnecessary because if 
it is impossible to obtain someone’s consent, it is also impracticable to do so. I have raised this with the government 
and it has referred me to a case. I asked for a Western Australian case but none could be provided. It provided one 
case from the Supreme Court of New South Wales. The Western Australian Department of Health is asking us to 
change this regulation based on a case presided over by a single judge of the Supreme Court of New South Wales. 
I was of a mind at one stage to not read the Supreme Court decision and to just leave this matter alone. However, 
I did take the opportunity to read the Supreme Court decision, which does exactly the opposite of what was put to 
me. In actual fact, the case dealt with the opposite situation. In that case, the standard was “impracticability” and 
the judge said that it was not necessary to show that it is totally impossible to do something. Not only is this 
particular regulation unnecessary, and not only has the Department of Health been unable to provide 
a Western Australian case to demonstrate that there is a problem, but also it has referred to a New South Wales 
case presided over by a single judge that demonstrates the precise opposite. Madam President, I know that the 
government will want to respond and I anticipate that it will tell us that it has provided to some members today—
not to me, interestingly—a list of about seven Western Australian acts or subsidiary legislation in which those 
terms are used. But what the government has not provided to members is the 117 other instances that I have found 
today in which the word “impracticability” stands alone in our legislation. If this amendment were to pass, the 
Legislative Council would be sending a message that there are circumstances in which the word “impossibility” 
would not be covered by the term “impracticability”. That makes no sense, it is inconsistent with the case law, 
including the case law that the government has provided, and it is clear to me at this point that no analysis has been 
done of the 117 pieces of legislation that would be affected. 

In the remaining time, noting that I would like to give the government an opportunity to respond, I indicate to 
members that some of the 117 pieces of legislation that would be affected are not insignificant matters. They 
include the Barrow Island Act 2003; the Birth, Deaths and Marriages Registration Act 1998; the Corruption, 
Crime and Misconduct Act 2003; the First Home Owner Grant Act 2000, which the Minister for Environment 
is particularly familiar with; the Police Act 1892; the Workers’ Compensation and Injury Management 
Act 1981; and the Witness Protection (Western Australian) Act 1996. They are just some of the 117 pieces of 
legislation in which the word “impracticability” stands alone. There is no mention of the words “or impossible” 
and we would be sending the wrong message to the interpreters of legislation if we were to allow this amendment 
to pass. 

The final point I make is that the Council gets only one opportunity to disallow regulations. Once they are in, that 
is it! The government has an unlimited number of opportunities to do its homework, to re-gazette the amendment 
and have the debate occur on another occasion. I ask for members’ support for this motion. 

HON ALANNA CLOHESY (East Metropolitan — Parliamentary Secretary) [5.15 pm]: I, too, will be 
necessarily brief. The amendment to regulation 3 was due to an oversight in the original drafting of the regulations. 
It was identified by legal advice that set out the difference between “impossible” and “impracticable”. 
“Impracticable” means that consent cannot be obtained due to practical obstacles to gaining consent, but it may be 
obtained if, for example, greater exertion was undertaken to get that permission. On the other hand, “impossible” 
means that no matter what length is gone to it is not possible to obtain consent from an individual. 

Judicial consideration of other legislation suggests that “impracticable” is not seen as synonymous with 
“impossible”. The Department of Health advice considers it necessary to make sure that both meanings are covered 
in the regulations so that the departmental CEO will not be unintentionally restricted from disclosing information. 
The amendment regulations ensure that the Department of Health CEO will be able to disclose information in 
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circumstances when consent is impossible to obtain—for example, if a patient is either deceased or unconscious. 
The inclusion will not set a precedent, as the member suggested, for other legislation. At least seven other pieces 
of Western Australian legislation use both words. It is clear that these words are not considered to have the same 
meaning. That is the importance of it. 

Therefore, when the context of legislation requires it, “impossible” is included with “impracticable” to cover all 
relevant circumstances. It is important for members to understand the context of the regulations. The purpose of 
the regulations as a whole is to protect information collected by the Western Australian health system from misuse. 
Western Australia does not have privacy legislation. The purpose is also to ensure that the health system will be 
able to collect, use and disclose information for purposes necessary to either protect the safety of individuals or 
the public, or to drive efficiencies in the provision of health services. 

The purpose of regulation 3 is to make sure that personal information is disclosed by the departmental CEO only 
when she or he has obtained the consent of the person, or when the disclosure of non-personal information—
de-identified data—is not suitable and consent cannot be obtained because it is impracticable or impossible. That 
includes disclosure for purposes such as health research, planning for the provision of health services and so on. 
If this amendment is disallowed, the department’s CEO may not be able to provide personal information when 
consent is impossible—for example, when patients are deceased or incapacitated. Disallowing this regulation will 
limit the types of health-related research and planning that can be undertaken regarding people who are deceased 
and incapacitated patients. Consequently, this would limit improvements in the care of patients. 

Finally, we would not be meeting the intent of the legislation if the scope was not broadened to include situations 
for which obtaining consent is impossible. I was not aware that the member had asked for specifically 
Western Australian case law, although the member was provided with a detailed briefing on the matter. 

I urge members to not support the disallowance. 

Division 

Question put and a division taken with the following result — 
Ayes (15) 

Hon Martin Aldridge Hon Donna Faragher Hon Robin Scott Hon Dr Steve Thomas 
Hon Jim Chown Hon Nick Goiran Hon Tjorn Sibma Hon Colin Tincknell 
Hon Peter Collier Hon Rick Mazza Hon Charles Smith Hon Ken Baston (Teller) 
Hon Colin de Grussa Hon Michael Mischin Hon Aaron Stonehouse  

Noes (14) 

Hon Robin Chapple Hon Sue Ellery Hon Martin Pritchard Hon Alison Xamon 
Hon Tim Clifford Hon Diane Evers Hon Samantha Rowe Hon Pierre Yang (Teller) 
Hon Alanna Clohesy Hon Laurie Graham Hon Matthew Swinbourn  
Hon Stephen Dawson Hon Alannah MacTiernan Hon Dr Sally Talbot  

            
Pairs 

Hon Colin Holt Hon Kyle McGinn 
Hon Simon O’Brien Hon Adele Farina 
Hon Jacqui Boydell Hon Darren West 

Question thus passed. 
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